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STATEMENT OF THE CASE 


: “a ee 
On. December :7,.1969 the defendant,. Herman A. Smoot , entered 


the house of the deceased, James Ferguson, a/k/a "Scratch", of 


1234 K Street, S. E., Washington, D.C. Defendant 


and the de- 
ceased argued whereupon defendant stabbed the deceased with a 


i 
noes 
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knife and left the scene. The defendant, upon advice of counsel, 
turned himself in to the police later that day. 

The defendant was charged with second degree murder pur- 
suant to 22 D.c.Cc. §2403. A jury trial was held in the United 
States District Court for the District of Columbia, on June 25th 
through June 30th, 1970. The jury returned a verdict of guilty 
of the lesser included offense of manslaughter. The defendant 
was sentenced on December 18, 1970, under 18 U.S.C. §5010(b) of 


the Federal Youth Correction Act. This appeal followed. 


ARGUMENT 


I 


THE JURY WAS UNDULY COERCED BY THE TRIAL JUDGE INTO REACHING A 
VERDICT. 


A. The "Allen" Charge to the Jury is Evidence of the 
Trial Judge's Coercion. [See Tr. 411-412] 


The so called "Allen" charge2/ has had a long and volatile 


history in the courts. Its constitutionality has been questioned 

along lines similar to the rationale in Shepard v. Maxwell, 384 

U.S. 333 (1966), that is, that the jury must be protected from all 
2/ 


potentially coercive influences.— We do not question the con- 


stitutionality of "Allen" for purposes of this appeal; the Supreme 


1/ The name derives from the case of Allen v. United States, 164 
U.S. 492 (1896). ae 


2/ United States v. Johnson, 139 U.S. App. D.C. 193, 432 F.2d 
626 (1970) 
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| 

3/ | 

Court has impliedly sanctioned its use.— We do question how- 
ever the propriety of using "Allen" in the instant case. 

In recent years the criticism of "Allen" has grown to 
significant proportions .4/ We realize that this court is fully 
aware of the inherent evils of the use of the "Allen" charge, 
and a long discussion of the harmful effects of "Allen" would 


be unenlightening. In November 1970, this court, acting in its 


supervisory capacity, recommended that the use of! "Allen" be 


Giscontinnede/, 


3/7 Kawakita v. United States, 343 U.S. 717 (1952). 


4/ Both the Third and the Seventh Circuits have discontinued 
the use of "Allen", see United States v. Fioravanti, (3rd Cir. 
1969), United States v. Brown, 411 F.2d 930 (7th Cir. 1969). 
The use of “Allen” has been outlawed in Arizona and Montana, 
see State v. Thomas, 86 Ariz. 161, 342 P.2d 197 (1959), State v. 
Randall, 137 Mont. 534, 353 P.2d 1054 (1960) . 
i 

In this Circuit, Judge Skelly Wright, in his dissent in 
Jenkins v. United States, 330 F.2d 220, 222 (1964), 117 U.S. 
App. D.C. 346, 348, condemned "Allen" as the "dynamite" charge, 
and Judge (now Chief Justice) Burger noted that the "Allen" 
charge had caused the courts a considerable amount of work. 
Fulwood v. United States, 125 U.S. App. D.C. 183,/186, 369 F.2d 
960, 963 (1966) - 


Several recent law review articles have raised! crutial ques- 
tions concerning the use of Allen. See, e-g-, Note, On Instruct— 
ing Deadlocked Juries, 78 Yale L.J. 100 (1968); Note, Due Process, 
Judicial Economy and the Hung Jury: A Re-Examination of the "Allen 
Charge", 53 Va. L. Rev. 123 (1967); Note, Deadlocked Juries and 
Dynamite: A Critical Look at the "Allen Charge", 31 U. Chi. L. 
Rev. 386 (1964). 


5/ United States v- Thomas, F.2d , 39 U.S.L.W. 2306, 07 
(D.C. Cir. Nov. 6, 1970). 
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The trial judge's charge to the jury (Tr. 412), was not 
blatently offensive, but there was an element of implied coer- 


cion. 
This court’ in rejecting the "Allen" charge, has said that 


[Alny undue intrusion by the trial judge into 
this exclusive province of the jury is error 

in the first magnitude. When efforts to secure 
a verdict from the jury reach the point that a 
single juror may be coerced into surrendering 
views. conscientiously entertained, the jury's 
province is invaded and the requirement of un- 
animity is diluted." United States v. Thomas, 

FP. 2d , 39 USLW 2306 (DCCR Nov. 6, 


1970) 
After this court's warning in United States v. Johnson, 139 
U. S. App. D. C. 193, 432 F.2d 626, (D.C. Cir. 1970), that "Allen" 
is "full of pitfalls," the trial judge's use of the charge in the 
6/ 


instant case, over defense counsel's objection,— {Tr. 411), was 


an abuse of discretion requiring reversal. 


B. There is Additional Evidence That the Trial Judge 
Coerced the Jury Into Reaching a Verdict. [See Tr. 
413-415] 
At 5:15 p.m. during the first day of deliberations, after 
the jury had already said that it could not reach a decision and 
the "Allen" charge had been read to them, the judge brought the 


jury in and the following conversation ensued: 


$/_Im United States v. Johnson, 139 U.S. App. D-C. 193, 201, 
432 F.2d 626, 633 (1970), counsel did not object to. the use of 
the "Allen" charge. 
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| 
"The Court: Mr. Foreman, I know you all have worked 
long and patiently on this matter. The Court would 
like to inquire whether there seems to be any likeli- 
hood that the jury could agree as to the lesser_in- 
cluded offense. I don't know what you have been con- 
Sidering--whether it is the indictments or lesser in- 
cluded offense. Could you agree on anything, do you 
think, if you deliberated a little longer? — 


The Foreman: No, sir, I don't think so. 


The Foreman: Yes, sir. 


| 

| 

The Court: You question whether you could? 
| 


The Court: Tomorrow is your last day. I certainly 
wouldn't keep you beyond tomorrow. But, I would 
like to dispose of this case, if you can, recog- 
nizing the principles I previously gave you.; What 
is your candid view? 


The Foreman: I beg your pardon. ! 


The Court: What is your candid view? What do you 


really think of the matter? | 


The Foreman: Well, we have some decision on the 
charge and the lesser charge. That is where’ the mis-— 
understanding or rather the decision is between them. 


The Court: Do you think that the jury could agree on 


the lesser charge...I think I Will ask you to come back 
tomorrow and see if you can reach a verdict on the 


lesser charge..." (Tr. 413-14) (Emphasis added.) 

In Mullin v. United States, 123 U.S. App. D.c. 29, 31, 
356 F.2d 368, 370 (1966), Judge (now Chief Justice) Burger 
recommended to judges in the District Court to admonish the 
jury "...at the time it retires that it must not [reveal the 
standing of its vote at any time to anyone, including the Trial 
Judge, but to report only a verdict or inability to reach one." 


The judge in the instant case gave the jury this admonition, 
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(Tr. 449), and) then subtly but effectively induced the jury 
to reveal how it stood. 

The Supreme Court has held that it is unconstitutional for 
a judge to inquire as to how a jury is divided. Brasfiela v. 
United States, 272 U.S. 448 (1926). Although the trial judge in 


this case was much less obvious than the trial court judge in 


Brasfiela,_/ Supra, the intent and the result were the same. The 


judge asked the foreman's "candid view" and found that the divi- 
sion was over second degree murder and manslaughter. 

After ascertaining what the problem was the trial judge 
practically asked for a verdict of manslaughter. Even before 
the judge knew what the jury was considering, he mentioned the 
possibility of agreement as to the lesser included offense. ‘The 
judge's actions at this point amounted to taking two of the 
possible findings--second degree murder and self-defense--from 
jury consideration. This practice was found to be reversible 
error by this court in Blunt v. United States, 100 U.S. App. D.C. 
266, 244 F.2d 355 (1957) .8/ 

7/7 There the judge specifically inquired as to the numerical 
division of the jury. The court said "We deem it essential 

to the fair and impartial conduct of the trial, that the in- 
quiry itself should be regarded as ground for reversal." 
Brasfield v. United States, 272 U.S. 448, 450 (1926) . 

8/ In Blunt v. United States, 100 U.s. App. D.C. 266, 244 F.2d 
355 (1957) there were two issues involved--did the defendant com- 
mit the act charged and if so was he sane at the time of the 


commission of the act. After the jury had deliberated for sev- 
eral hours, the trial judge told them that there was only (con't) 
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A balance must be set between urging the jury to agree and 
urging them not to give up their conscientious convictions. Bord 
v. United States, 76 U.S. App. D.C. 205, 133 F.24 313 (1942) . The 
trial judge upset this balance and committed reversible error 
when he urged the jury to agree on a verdict of mans laughter - 

C. The Verdict of Manslaughter, Based on the Evidence, 

is a Further Indication of Coercion. [See Tr. 135- 
136, 150, 306-315, 399-400-440, 441-450, 403-410] 

Although manslaughter is a lesser included offense ina 
second degree murder charge, in this case the choice was clearly 
between second degree murder and self-defense. the jury in this 
very close case made it clear that it would not reach a verdict. 
The trial judge should have accepted that result. Instead he 
subtly and effectively induced a compromise result at the expense 
of the defendant. The trial judge aptly stated the elements of 
the crime: | 


| 
"1. That defendant inflicted an injury or injuries 
upon the deceased from which the deceased died. 


| 
2. That the defendant at the time so injured the 
deceased acted with malice. (Tr. 443) (Emphasis 
added) ." 


The Government showed that the defendant and the deceased 


$7 issue involved and that they should have no trouble deciding. 
In the case at bar, the trial judge's repetition of the idea of 
arriving at a verdict of manslaughter amounted to the same 


thing. 
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argued (Tr. 135-36), and that the defendant was seen leaving 
the deceased's house with a knife. (Tr. 150). On circumstan- 
tial evidence and with the possible implication of malice by 
the use of a deadly weapon, the jury could have found second 
degree murder. 

If, on the other hand, the jury believed the defendant's 
testimony they should have acquitted him. The defendant testi- 
fied as to having entered the deceased's house, wherein an 
argument ensued. The deceased went for a gun, and the defendant, 
fearing for his life, stabbed the deceased. (Tr. 308-12). 

The traditional difference between murder and manslaughter 
is malice. The result in this case leads us to believe that 
the defendant used a knife, indeed admittedly stabbed the de- 
ceased, in a non-malicious manner. The result in this case was 
due more to the! jury's confusion than was due to any logical con- 
struction of the evidence. 

The jury showed that it was having problems when it asked 
to have the instructions on second degree murder and manslaughter 
re-read. (Tr. 403). Instead of making it clear as to exactly 
what the jury may find, that is, self defense is applicable to 
both charges, aS defense counsel requested (Tr. 449), the judge 
seized on the jury's confusion and later guided them towards a 


verdict of manslaughter. 


It is respectfully submitted that the judge's "Allen" charge, 
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his inquiries into the jury deliberations, his constant mention 


of the "lesser included offense", and the resulting verdict of 
manslaughter, individually or in toto, amounted to reversible 
error. 


II 


THE TRIAL COURT ERRED IN LIMITING DEFENSE COUNSEL'S CROSS— 
EXAMINATION OF A GOVERNMENT WITNESS. [See Tr. 65-80, 82-84, 
134] | 


George Garfield Little was a key government witness (Tr. 

65 et seq.), whose testimony should have been open’ to close 
scrutiny. Little's direct testimony established that the defen- 
dant entered the deceased's house with two other men. (Tr. 67). 
This statement was in direct conflict with the defendant's state- 
ment that he and the deceased were alone in the house. (Tr. 312). 
Little also qualified as an expert witness regarding "crap" games 
in the Southeast area (Tr. 79), thereby laying the foundation for 
establishing a motive for the argument and stabbing. 

The defense counsel made ample proof as to why the witness 
should have been cross-examined for possible involvement or bias 
against the defendant. Defense counsel offered to show that sev- 
eral persons had purchased narcotics from the witness (Tr. 72), 
that the defendant was a police informant trying to purchase 


narcotics from the deceased, and that the witness was a partner 


of the deceased in this operation. (Tr. 74-75) - 


Defense counsel wanted in his cross-examination to inquire 
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about the subject of narcotics to show that the witness may have 
been biased against the defendant (Tr. 83), and to question the 
witness concerning what a proposed defense witness had seen-- 
namely, Little entering the deceased's house and leaving with a 
grocery bag, after the stabbing occurred. (Tr. 77). 

The trial court has discretion to restrict cross-examination 
where the prejudice to the deceased may be more prejudicial than 
the probative value of the evidence sought to be admitted. Hood 
v. United States, 125 U.S. App. D.C. 16, 365 F.2d 949 (1966). That 
balance, which the trial judge correctly stated (Tr. 75), was not 
applicable in this instance. The defense counsel wanted to show 
Little's involvement with narcotics, not the deceased's bad 
character. 

Even if the standards were applied, the probative value of 
the information sought plainly outweighed the prejudicial effect 
it might have towards the deceased. The deceased had already 
been shown to have been running a gambling house and selling boot- 
leg whiskey. (Tr. 75). It is doubtful that the mention of narcotic 
sales in the deceased's house would have overwhelmed the jury. 


More importantly, the purpose of the questions concerning nar- 


cotics might have explained many of the puzzling matters of this 


case, such as what happened to the knife and the gun. The pro- 
bative value the questions might have had, to show the witness' 


possible involvement in or bias against the defendant was great. 


-ll- 


The Supreme Court has encouraged allowing close scrutiny 
of key government witnesses. Gordon v. United states, 355 U.S. 
414 (1953). This court adheres to that same policy: "Our de- 
cisions reflect great solicitude for an endeavor by the accused 
to establish bias on the part of a prosecution witness..." That 
statement was qualified by the following: "We have admonished, 
however, that when the accused has been afforded a reasonable 
opportunity to make the point, the trial judge has discretionary 
authority to limit the scope of the proof." Austin v. United 
States, 125 U-S. App. D-C. 240, 243, 418 F.2d 456, 459 (1969). 

In Austin, supra, the witness accused of being biased was 
thoroughly quizzed, out of the presence of the jury, by counsel 
on both sides. Only after this questioning did the judge define 
the limits to which proof of bias would be allowed. In the in- 
stant case the judge did not even afford counsel an opportunity 
to question the witness out of the jury's presence, nor did he al- 
low counsel to even approach the subject of narcotics - (fr. 134). 
Later the court did question the defendant on this matter, but 
only in reference to the deceased's possible hostility towards 
the defendant. (Tr. 270-71). : 

In Tinker v- United States, 135 U.S. App. D.C. 125, 417 F.2d 
542 (1969), a case involving possible homosexual relations be- 


tween the witness and the defendant, the trial court did allow 


the defense to explore, at least peripherally, the alleged "party- 
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ing" and "gay life" of the witness. The central issue of homo- 
sexuality was excluded however, and in affirming that decision 
this court said, "Here the proffered evidentiary items could have 
legitimately added little to appellant's substantial presentation 
while their illegitimate propensities loomed large." Tinker v. 
United States, supra, at 545. In the case at bar the proffered 
evidence may have legitimately added much to the defense's presen- 
tation. 

This court has said that, "[o]nce a reasonable opportunity 
to prove bias has been afforded a party, the trial judge has the 


discretion to control the extent of the proof." Blair v. United 


States, 130 U.S. App. D.C. 322, 325, 401 F.2d 387, 390 (1968) . 


This court has also stated, "The trial judge, of course, retains 
control over the testimonial scope, but a judicial discretion 
soundly exercised contemplates that there will be ample latitude 
for pertinent inquiry." Wynn v. United States, 130 U.S. App. 
D.C. 60, 63, 397 F.2d 621, 624 (1967). 

In the instant case the trial judge gave the defense no op- 
portunity to prove bias, nor did he afford the defense any lati- 
tude for inquiry into the witness' possible involvement. The 
trial judge eventually excluded all evidence concerning narcotics. 
(Tr. 252-53). 

It is respectfully submitted that George Garfield Little 


was a vital witness in this case, and evidence of his involve- 
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ment or bias against the defendant would have been of some 


weight in the jury's consideration of the facts. Its exclusion 


was not only clearly detrimental to the defendant, | but also con- 


stituted reversible error in a case as close as this one clearly 


was. 


CONCLUSION 


The defendant's position, based on all the claimed errors, 


namely, the "Allen" charge to the jury, the judge's inquiry to 
the jury, the incompatability of the evidence and the verdict, and, 


the exclusion of vital evidence, considered in toto or individually, 


| 
| 
were reversible error. The defendant respectfully submits that 


justice and the law require that the conviction be reversed. 
| 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented: 


1. Whether the jury was coerced by the trial judge 
into reaching a verdict. 

2. Whether the trial court abused its discretion in 
limiting the cross-examination of a government witness, 
George Little. 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DIStTRIcT OF COLUMBIA Circuit 
No. 71-1058 


UNITED STATES OF AMERICA, APPELLEE 
v 


HerMaAN A. SMOOT, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed March 11, 1970, appellant was 
charged with second-degree murder in violation of 22 
D.C. Code § 2408. Jury trial commenced on June 24, 
1970, before the Honorable Oliver Gasch. On June 30 
the jury returned a verdict of guilty of the lesser in- 
cluded offense of manslaughter. On December 18, 1970, 
appellant was sentenced pursuant to 18 U.S. Code § 5010 
(b), the Federal Youth Corrections Act. This appeal 
followed. 


(1) 


2 


On the morning of December 7, 1969, appellant was 
present at the home of the decedent, James Ferguson, 
who resided at 1234 K Street, S.E. The testimony of 
the government’s witnesses showed that appellant was 
running a crap game, or “cutting the dice,” for Fergu- 
son, who was present but not participating in the game 
(Tr. 14-15). George Garfield Little testified that it is 
the custom at such dice games for the one who “cuts the 
dice” to collect any money accruing to the “houseman” 
at whose home the game is played and deliver the money 
to the “houseman.” In return, the man who is “cutting” 
receives a fee for his services from the “houseman” (Tr. 
14-15, 79-80, 85-88). 

On direct examination Mr. Little also testified that he 
visited Ferguson at his home at about noon on December 
7, 1969. Little stayed for approximately thirty minutes 
and left by the front door, just as appellant and two 
other men were entering. Mr. Little then crossed the 
street and sat in his car, which was parked across from 
Ferguson’s house (Tr. 66-68, 88). Shortly thereafter 
the two men who entered with appellant also left, but 
appellant did not. A short time later appellant made his 
exit through the front door of Ferguson’s house and pro- 
ceeded across the street to his girl friend’s house (Tr. 
68-69). While en route from the former to the latter, 
appellant was seen by Rodney Caldwell. At that time 
appellant was carrying a dagger and had red spots on 
his shirt which appeared to be blood. Caldwell testified 
that this occurred at about 2:00 p.m. (Tr. 149-151). 

Between 1:00 and 1:30 that afternoon Mondell Crew 
knocked at the back door of Ferguson’s house and was 
admitted by appellant. While seated in the kitchen, Crew 
heard appellant and Ferguson arguing about “forty-five 
dollars in a crap game” (Tr. 135-136). When Crew first 
entered the house, Ferguson was standing next to appel- 
lant, but shortly thereafter Crew saw Ferguson lying 
across the bed. At this point Ferguson told Crew that 
he had been cut. Crew left when appellant assured him 
that “everything” was “all right” (Tr. 137-188). 
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At about 2:00 p.m. that same afternoon the police ar- 
rived at 1234 K Street, S.E., and found Ferguson lying 
on his back across the bed. Ferguson’s “pockets were 
turned inside out,” and he did not seem to be alive at 
the time. A search of the premises by the police re- 
vealed no weapons (Tr. 169-174). 

An autopsy performed on December 8, 1969, showed 
that Ferguson died as a result of shock precipitated by 
massive hemorrhage from multiple stab wounds. In all 
there were five wounds, at least one of which was in the 
decedent’s back. Two of the wounds were in his left arm, 
and two others were in the area of the abdomen (Tr. 
178-181). 

Appellant testified that on the morning of December 
7 he was “cutting the game” for Ferguson at 1234 K 
Street, S.E. He left at about 11:30 a.m. but returned at 
about 1:30 p.m. in order to purchase a half-pint of gin 
from Ferguson. He and Ferguson quarreled over pay- 
ment for the gin, at which point Ferguson pulled a gun 
from under the mattress and threatened to kill appellant. 
Appellant struggled with Ferguson, and in the course of 
the struggle appellant stabbed Ferguson twice with a 
knife that he picked up from a stand near Ferguson’s 
bed. Appellant testified that he stabbed Ferguson only 
twice, once in the arm and once in the stomach. He 
also testified that the gun and the knife were still in the 
bedroom when he left the house and that he knew Fer- 
guson’s reputation for violence when intoxicated (Tr. 
807-815). 

Appellant called several other witnesses who testified 
that the decedent had a reputation for violence when 
intoxicated (Tr. 208, 206-208, 227, 250, 278-279, 294) 
and that he possessed a pistol (Tr. 245-246, 288, 292). 
Other witnesses generally supported appellant’s version 
of the stabbing (Tr. 283-287, 257-262). 


4 
ARGUMENT 


I. The jury was not unduly coerced by the trial judge 
into reaching a verdict. 


(Tr. 169-174, 378, 406-408, 411-414, 445-447) 


A. As part of his broad contention that the jury was 
coerced into reaching a verdict, appellant asserts that 
the court’s use of a so-called Allen charge’ in the instant 
case (Tr. 412) was an abuse of discretion requiring 
reversal. In support of this contention appellant relies 
mainly on United States v. Johnson, 139 U.S. App. D.C. 
198, 482 F.2d 626, cert. denied, 400 U.S. 949 (1970). 
The Johnson Court, however, upheld the standard Allen 
charge? merely indicating in dicta that there was a 
problem with the majority-minority language in it. In 
the case at bar, the trial court eliminated the majority- 
minority element from the charge given to the jury (Tr. 
411-412). We know of no decision which finds fault with 
an emasculated Allen charge as was used in the instant 
ease. Cf. United States v. Thomas, D.C. Cir. No. 22,768, 
dec’ded September 14, 1971 (en banc), in which this 
Court, in abolishing the majority-minority language in 
Allen-type instructions, expressly confined its holding to 
eases tried after the date of the opinion. See also United 
States v. Wilson, D.C. Cir. No. 28,094, decided June 18, 
1971 (en banc). 

B. Appellant further contends that the trial judge co- 
erced a verdict of manslaughter by improperly inquiring 
as to how the jury was divided and, upon finding that 
the division was between murder and manslaughter, com- 
mitted reversible error by urging the jury to return a 
verdict on the lesser offense of manslaughter. Appellant 
chiefly relies on Brasfield v. United States, 272 U.S. 448 
(1926), and Mullin v. United States, 123 U.S. App. D.C. 


1 Allen v. United States, 164 U.S. 592 (1896). 


2 JuNion BaR SECTION OF D.C. Bar Ass’N, CRIMINAL JURY IN- 
STRUCTION FOR THE DISTRICT OF COLUMBIA, No. 41 (1966). 
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29, 356 F.2d 368 (1966). We submit that both Brasfield 
and Mullin are inapposite, since the teaching of those 
cases is merely that it is reversible error for a trial 
judge to inquire of a deadlocked jury how they are di- 
vided numerically. In the case at bar the trial court nei- 
ther inquired nor learned of any numerical division. The 
foreman merely volunteered that the jury’s division was 
between murder and manslaughter (Tr. 413-414), hardly 
a, startling revelation when considered in light of the 
testimony they had just heard. This statement by the 
foreman amounted to nothing more than an indication 
that none of the jurors believed appellant’s claims of 
self-defense. Cf. Carlton v. United States, 395 F.2d 10 
(9th Cir. 1968). 

Appellant also relies on Blunt v. United States, 100 
U.S. App. D.C. 266, 244 F.2d 355 (1957), to bolster his 
argument that the trial judge took the issues of self- 
defense and second-degree murder away from the jury. 
Appellant misapprehends the scope of this Court’s ruling 
in Blunt. There the trial judge expressly instructed the 
jury that there was only a single issue for them to decide 
when clearly that was not the case. Here the trial court 
merely asked the jury to return the next day and con- 
sider the lesser charge (Tr. 414). The jury was not told 
that they had to reach a verdict on either charge. Even 
assuming arguendo that the court’s request persuaded 
some jurors to vote for manslaughter instead of second- 
degree murder, appellant was greatly benefitted since it 
was obvious that his claim of self-defense had already 
been rejected by all of the jurors. In any event, it is 
difficult to construe the court’s actions as an admonition 
to the jury that they could not remain deadlocked de- 
spite the court’s request. The trial judge expressly in- 
formed them that they would certainly not have to de- 
liberate more than one additional day (Tr. 413-414). 

C. Appellant further contends that the jury’s verdict 
of guilty of manslaughter is additional evidence that 
they were coerced into 2 verdict. His basis for this con- 
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tention is the bald assertion that the only possible choices 
open to the jury were guilty of murder or an acquittal 
based on a finding of self-defense. 

Initially we note that appellant did not object at trial 
but, on the contrary, sepcifically requested an instruc- 
tion on manslaughter (Tr. 378). We submit that his is 
now an untenable position since the request for the man- 
slaughter instruction amounted to a concession that the 
evidence supported a verdict of manslaughter, as indeed 
it did. See United States v. Whitaker, U.S. App. 
D.C. ——, 447 F.2d 314 (1971). There was ample evi- 
dence to support a verdict of manslaughter. The trial 
court’s instructions on manslaughter fully comported 
with the principle that a manslaughter verdict may be 
predicated on an unintentional killing resulting from 
recklessness (Tr. 406-408, 445-447). See United States 
v. Dixon, 185 U.S. App. D.C. 401, 405-407, 419 F.2d 288, 
292-294 (1969) (Leventhal, J., concurring). It is highly 
probable that the jury rejected appellant’s self-defense 


claim in light of the testimony that the pistol with which 
Ferguson allegedly threatened appellant was not found 
at the scene (Tr. 169-174), but nevertheless concluded 
that appellant’s stabbing of Ferguson amounted to a 
reckless and gross deviation from a reasonable standard 
of conduct. 


II. The trial court did not abuse its discretion in limiting 
defense counsel’s cross-examination of a government 
witness. 


(Tr. 66-68, 79-80, 308-315, 330) 


Appellant urges this Court to reverse his conviction on 
the ground that the trial court erred in limiting his cross- 
examination of George Little. He argues that Little was 
a “key government witness” and that hence he should 
have been permitted to show his bias towards appellant. 
We find this contention patently absurd. 

A cursory reading of the transcript shows that Little 
testified to nothing that appellant himself did not admit 
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on the witness stand. Little testified that appellant was 
in the decedent’s house about the time of the killing (Tr. 
66-68) ; appellant testified that he was indeed in the 
decedent’s house at the time of the killing (Tr. 808-315). 
Little testified that it was sometimes the custom for the 
“houseman” to give the “cut man” a share of the pro- 
ceeds of the crap game (Tr. 79-80); appellant testified 
substantially to the same effect (Tr. 330). Little’s testi- 
mony merely served to place appellant at the scene of 
the crime, and the trial court was quite correct in pre- 
venting appellant from embarking on a fishing expedi- 
tion for irrelevant traces of bias. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


Tsomas A. FLANNERY, 
United States Attorney. 


JoHN A. TERRY, 
JoHN A. McCAHILL, 
Assistant United States Attorneys. 
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